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REVIEW APPLICATIONS MADE IN TERMS OF SECTION 59 OF THE PUBLIC
PROCUREMENT ACT, NO. 15 OF 2015

BID NUMBER G/ONB/CPBN-1/2020: PROCUREMENT OF SUPPLY FOODSTUFFS TO
GOVERNMENT SCHOOL HOSTELS

PRESENT: Browny Mutrifa (Chairperson) with Kenandei Tjivikua, Mekondjo
Nghipandulwa, Tulimeyo Kaapanda and Doné Brinkman concurring

Heard on: 11 and 12 March 2021
Decided on; 18 March 2021

REVIEW PANEL ORDER

Having heard Mr. Trevor Brockerhoff for the 15, 2n¢ and 3™Applicants, M. Gilroy Kasper for the
4™ Applicant, Advocate Raymond Heathcote SC for the 5%, 6%, 7t ang gt Applicants, Ms. Karin

Klazen for the 9t Applicant, Ms. K. Angula for the 10™ Applicant and Advocate Ramon Maasdorp
for the 11 Applicant:

Having further heard M. Festus Hamukwaya for the 1 Respondent, Mr, Kadhila Amoomo for
the 3™ Respondent, Mr. Mbushandje Ntinda for the 4t and 5 Respondents, Ms. Kula Simpson

for the 6% angd 7t Respondents, Ms, Jamellee Janke for the gth Respondent, Mr. Matti Mwandingi
for the 9 Respondent;

Having further heard other interested parties who were joined to the proceedings in terms of
Regulation 42 (5) of the Regulations (hereinafter referred to as the “Regulations™) to the Public
Procurement Act, No. 15 0f 2015 (hereinafter referred to as the “Public Procurement Act”); and

Having read the applications for review and other documents filed as part of the record, the Review

Panel, in respect of these matters, made the following findings and subsequent order hereunder
towards the end.

1. BACKGROUND

L1, The applications for review which served before the Review Panel on 11 and 12 March
2021, relate to Bid Number G/ONB/CPBN-1/2020 for the Procurement of Supply of

to as “the Board” or “CPBN”) on behalf of the Ministry of Education, Arts and Culture,
The estimated cost of the bid was N$ 3,571,443, 396.50.




1.3.

14,

1.5,

L.e.

L.7.

sub phases Dhamely Phase 3.1, 5 Technica] Evaluation ang Phase 3.2 wag 5 Site Inspection,

Following the evaluation Process by the Big Evaluation Committee, the Board selected o

award in terms of Section 9 ( 1) (k) and 9 (1) () of the Public Procurement At to the
following bidders;

L4.1. Jameg and Young Trading Enterprises cc (Omaheke Region),

14.2. Beva Investments cc (Otjozondjupa Region);

1.43. Sash Trading anq Earthworks cc (Oshana and Oshikoto Regions);
1.4.4. Ndakalimwe Investments cc (Ohangweng Region);

1.4.5. Tuthikamen; Pamwe Investments cC (Erongo and Kunene Regions);
1.4.6. Futyre Fresh Super Market CC (Khomas Region);

1.4.7, Om’kwana Caterer CC (Omusati Region);

Act and Replying Affidavits jn terms of Regulation 42 (4), may in terms of Regulation 44,



1.8.

2.1.

2.2,

2.3.

2.4,

24.1.

in addition, i terms of Section 42 (5) (a) joined all interested parties to
the Review Pane] Proceedings. At the Hearing, the Review Pane] allowed a1 Applicants
and Respondents to briefly present their grounds for review (to the Review Panel),

APPLICANTS’ GROUNDS FoR REVIEW

Regulation 42 (2) states:

13

Supplier of biddey rely on; and
(b) be accompanied by gy application foe of N§ 5000,

The Review Pane] hag satisfied itself that all Applicants whe participated in the Hearing

1 ;
2" Applicant - Unifoods Catering Services (Pty) Ltd; and
3" Applicant - Uptown Windhoek Investments (Pty) Ltd:

Secondly the 1% Applicant was disqualified because it Submitted g Social Security

Commission’s Good Standing Certificate dated 30 June 2020 thay Wwas not valid ag required
inITB 12.1 () (4.




244, Atthe Hearing, Mr, Brockerhoff, on behalf of the 15t and 2nd Applicants, argued that the
envisaged letter of intent should only apply to bidders seeking to supply north of the
Vetetinary Cordon Fence ang not to other parts of Namibia a5 i terms of Section 18 of the
Animal Heajlth Act, Act No, 1 of 2011 and that the Regulations made in terms of the said

Act provide for the prohibition on the export of fregh produce/meat from the quarantine
areas north of the Veterinary Cordon Fence to other parts of Namibia,

2.4.5. M. Brockerhoff furthey argued that at the time that the bid was dye to close the 1%

the COVID-19 situation cannot pe used to disqualify the {5t Applicant’s bid, The Social
Security Office in Otjiwarongo where his client is based was closed due to the prevailing

of COVID-19 péndemic than other party should be able to do so too,

'2.4.6. For the reasons listed above, the st Applicant contended that the decision to disqualify it
from the bidding brocess was unjustified, incotrect and procedurally unfajr,

24.7. The pnd Respondent in the Executive Summary of the Big Evaluation Report was
disqualified in Phase 1 for three Teasons. Firstly, the 1009 Namibijan ownership and 51%
ownership by previously disadvantaged Namibians coulq not be confirmed because it did
1ot submit the required Supporting documents to determine the ultimate beneficia] owners

2.4.8. The ond Applicant in itg Application for Review stated that the required information op the
Ownership structure of Corridor Logistics was submitted ag part of its bid and Corridor

Logistics as g minority shareholder of Unifoods is 4 Namibian Entity, There was no




2.4.9. The 2nd Applicant furthey argued that it dig comply with the 519

 2.4.10. Mr, Brockethoff informed the Review Pane] that the 2" Applican submitted an original

Social Security Commission’s Good Standing Certificate and thus it was pot necessary to
certify the said certificate,

2.4.11. Finally, the ond Applicant argued thay the entities selecteg for the award lack the technica]

and historic background to implement the hig Successfully, Several of the awarded bidders

have po prior experience in the catering business as their experience relates to mainly
construction or Property related entities,

2.4.12. The 3% Applicant wag disqualified by the Board at Phase 3.1 becayse it scored 52 points at

2.4.13. According to the Review Application filed by the 3% Respondent, the standard bidding

document in Section I1T stated that the bids wijj be assessed baged on the following criteria
and weighted as follows;

“Phase one-0%
Phase rwo-359
Phase three (3.1)- 259
Phase three (3.2)- 40%

Total Score weights-100%*




2.5,

2.5.1.

2.5.2.

2.5.3.

254,

255,

2.6.

2.6.1.

7®Applicant - Pisces Investment Holdings Number Thirty Two CC; and
8™ Applicant - Circle Hospitality Services (Pty) Ltd

The 5% 4o gth Applicants, in thejr affidavits, informeq the Review Pane] that the Notice of
Selection to Award issyed by the Board in terms of the Pyblic Procurement Act to the
bidders is a nullity. They contended that the Notice issued by the Board in Pursuance to

10




2.6.3.

2.6.4.

2.6.5

2.6.6,

2.6.7.

2.6.8.

It was further argued that Regulationg are made in amplification to the Act. Regulations 38
2) (¢) and Regulation 382 )

( refersto g review made to the Review Panel. The review
is done by the Review Pape] and not the Public Entity jtself Regulation 38 (3) will take

effectifg review is dope by the Review Papej and the Pub]je Entity is ordereq tore-evalyate
the bid,

The 5% 45 gth Applicants argued that g review made In terms of Section 59 of the Public
Procurement Act must pe made within the standstill period, which ig normally seven days

after the Notice 1o Award in tepmg of Section 55 (4) of the Pyp1ie Procurement A ¢ isissued
by the Board,

11
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2.6.9.

2.6.11,

2.6.12.

2.6.13.

2.6.14,

Teasons provided by the Board as to why the 6t Applicant was disqualified wag because
the 6™ Applicant scored 52 points at the Pogt Qualification Technica] Evaluation and dig

exceeded the technica] requirements and therefore the Board’s decision to disqualify it is
Wrong and must be get aside.

The final matter addressed by the gth Applicant in its affidavit is that i provided the lowest

12




2.7.3.

2.74.

2.8,
2.8.1.

88 because the 1t Applicant did no¢ submit
a functiong] Organisatiopg] Structure for Managing the contract gg required in ITR 12.1 ()

2.82. The 1ot Applicant in jgs affidavit provideq that the functjong Or8anizational structyye for

283, At the Hearing, the 10t Applicant argued that jt wgg Dot specified in the ITB what function

2.84. Given the numeroyg discrepancies in the evaluation of the bid, the 1¢th Applicant requested
that the Review Pang] sets aside the hig and gives guidance to the Board op how the big

29, q14 Applicant - Seal Caterers (Proprietary) Limiteq
29.1. The Review Pane] Was informed thag the 11t Applicant wag disqualified jn Phase 1 of the

292, The 11t Applicant argued that the Socia] Security Commission’s Good Standing



2.9.3.

2,94,

2.95.

2.9.6.

2.9.7.

Secutity Commisgion Was not made known to the bidders, The 11t Applicant contendeq
that the Socijg] Security Commission of its officials in terms of administrative Jaw do not

have the Power to devise mjeg without being Specifically authorized by the empowering
legislation to do 50.

15
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2938.

3.1,

3.2

321,

322,

3.2.3.

324

3.2.5.

argued that the 4 of the successfy bidders fa foul of baragraph 5.2 (c) of the Instructiong
to Bidders (ITB) on Page 7 of the bidding document,

M, Hamukwaya, on behalf of the i Respondent, informed the Review Panel that j¢ filed
replying affidavitg 0 9 out of the 11 applicationg for reviey in terms of Regulation 42 (4).
The 1+ Respondent did not Teply to the applications foy review by Camelot Investment
Group (Pty) Ltd ang Atlantic Catering Solutiong (Pty) as it Was of the opinjon that sych

applications for Teview were filed outside of the time period prescribed i terms of
Regulation 4 (D).

The 1% Respondent in jts replying affidavit denied that the notice jt Sent out to bidders in
terms of Section 55 isa nullity ang Submitted that such notice wag issued bursuant to
Sections 55 of the Public Procurement Act, It denied that the said notice was mis]eading
bidders and wag meant o inform the bidders that they may submit grounds fop
Teconsideration ¢, the CPBN during the standstill periog in terms of Regulation 38,



3.2.6.

3.2.7.

3.2.8.

3.2.9.

3.2.10.

3.2.11

3.3.

3.3.1L

on their prices. The phases were score-based evaluation phases and that all bids were
evaluated on their man-day price versus the benchmark price,

The 1 Respondent argued that the 5™ Applicant did not submit the required functional
organisational structure for the managing of the contract, The 5t Applicant in its bidding
document did not indicate that it commits to employ or engage at material times of the
contract the services of a dietician, The 1% Respondent stated that Phase 1 of the evaluation
of this bid was a compulsory disclosure and that the failure of a bidder to submit the
requited documents resulted in automatic disqualification.

The 1% Respondent further argued that in terms of Section 52 (5) of the Public Procurement
Act, it is lawful to correct arithmetical errors. Representatives of the Bid Evaluation
Committee explained that when they recalculated the total menu prices of certain bids as
some totals were calculated incorrectly and inserted by bidders. The Bid Evaluation
Committee corrected the total prices as provided for in Section 52 (5) of the Public

Procurement Act. The bidders were duly informed by the CPBN of the corrections effected
by the Bid Evaluation Committee,

At the Hearing, the Bid Evaluation Committee informed the Review Panel that they
assumed that a Social Security Commission’s Good Standing Certificate is valid for 30
days because employers have to make their contributions every month. The Bid Evaluation
Committee did not have a letter from the Social Security Commission informing them what

the validity period of the Social Security Commission’s Good Standing Certificate is and
relied on their own interpretation,

Mr. Hamukwaya further argued that pages 7 and 43 of the bidding document had to be
completed by bidders regarding the declaring of interests. He argued that the shareholders
of a bidder cannot sign both these documents,

The representatives of the Bid Evaluation Committee explained at the Hearing that not
having a warehouse was g criterion resulting in an automatic disqualification. A bidder
who did not have a warehouse scored 0 but it did not mean that the bidder had to be
automatically disqualified. Only Phase 1 resulted in automatic disqualification.

Based on the above, the 1% Respondent requested the Review Panel to dismiss the
applications for review.

379 Respondent — James and Young Trading Enterprises CC

Mr. Amoomo, on behalf of the 31 Respondent, informed the Review Panel that the

applications for review were not served timeously as per Regulation 42 and that the method
of service elected by the Applicants was not done as per the Regulation.

17




3.2.6.

327

3.2.8.

3.2.9.

3.2.10.

3.2.11

3.3.

3.3.1,

on their prices. The phases were score-based evaluation phases and that all bids were
evaluated on their man-day price versus the benchmark price,

The 1% Respondent argued that the 5t Applicant did not submit the required functional
organisational structure for the managing of the contract. The 5t Applicant in its bidding
document did not indicate that it commits to employ or engage at material times of the
contract the services of a dietician, The 1* Respondent stated that Phase 1 of the evaluation
of this bid was a compulsory disclosure and that the failure of a bidder to submit the
required documents resulted in automatic disqualification.

The 1*' Respondent further argued that in terms of Section 52 (5) of the Public Procurement
Act, it is lawful to correct arithmetical errors. Representatives of the Bid Evaluation

Mr. Hamukwaya further argued that pages 7 and 43 of the bidding document had to be

completed by bidders regarding the declaring of interests, He argued that the shareholders
of a bidder cannot sign both these documents,

Based on the above, the 1% Respondent requested the Review Panel to dismiss the
applications for review.

3" Respondent — James and Young Trading Enterprises CC
Mr. Amoomo, on behalf of the 31 Respondent, informed the Review Panel that the

applications for review were 1ot served timeously as per Regulation 42 and that the method
of service elected by the Applicants wasg not done as per the Regulation.

17




333,

334

3.3.5.

3.3.6.

3.3.7,

33.8.

34.

34.1.

Panel. The 3w Respondent therefore argued that Applicants failed to exhaust interng]
remedies before lodging the matter with the Review Pane| and therefore the Review Pane]
should dismiss the applications for review,

4™ Respondent — Beva Investments CC
5% Respondent — Om’kwana Caterey CcC

Mr. Ntinda, o behalf of the 4t gpq 5th Respondents, argued that there is no substance in
the grounds of review set out in the applications for review. He further argued that the
Public Procurement Act does not provide for a Teconsideration by 5 public entity or the
CPBN. Therefore, an application for review must be done within the standstill period.

Applications for review lodged 7 days after the decision wag made by the CPBN were
lodged out of time in terms of Regulation 42 .

18



342,

3.4.3,

3.44.

345,

3.4.6.

In its affidavit, the 4% Respondent argued that once bid passes the first phase of the
evaluation process, the 1% Respondent was entitled in terms of the bidding documents to

make certain decisions even if such decisions may deviate from certain discretionary
requirements,

The 4" Respondent argued that the Southern Afiican Institute for Business Accountants
(SAIBA) and its standing with bidders is not g qualification criterion in relation to this bid.

Mr. Ntinda further argued that the Review Panel had no power to say that the Social
Security Commission was wrong in its interpretation of what a valid Social Security

3.4.7. Mr. Ntinda contended that Section 52 (5) of the Public Procurement Act permit the CPBN

3.4.8.

to correct arithmetical errors where it is appropriate to do so. It is therefore lawful for the
CPBN to correct arithmetical errors. He argued that the 5t Respondent’s prices were not
adjusted unlawfully but corrected as provided for in the Public Procurement Act.

Mr. Ntinda argued that the 1t Applicant did not understand the role an accounting officer
plays in an entity. He submitted that the accounting officer does not run the entity but is
used when registering the entity. The 5™ Respondent in its replying affidavit informed the
Review Panel that the said accounting officer had nothing to do with any information of

the other Respondents as far as the bids are concerned and have never dealt with clients’
procurement bids,

19




3.4.9.

3.4.10.

3.5,

3.5.1.

3.5.2.

3.5.3.

3.54.

3.5.5.

The 4t and 5t Respondents further argued that there was no direct loss to the fiscus simply
because the successful bidders were awarded the bid. In addition, the argument in respect
of price differences was irrelevant to those bids who were excluded on the basis of not
submitting mandatory documents,

The 4 and 5t Respondents therefore concluded that there is no information before the
Review Panel that necessitates the setting aside of the decision by the CPBN. Mr. Ntinda
informed the Review Panel that there was no glaring misdirection by the CPBN and
therefore the Review Panel has no basis to set aside the decision by the CPBN. The 4%
and 5™ Respondents therefore requested that the applications for review be dismissed.

6" Respondent - Future Fresh Super Market CC
7t Respondent — Fundamental Trading Enterprises CC

Ms. Simpson, on behalf of the 6™ and 7t Respondents, argued that the 11% Applicant
application for review did not make out a case for the order sought and did not contain
sufficient grounds for review. She argued that the 11" Applicant did not show any direct

loss and the 11t Applicant failed to discharge its onus to show on good grounds that the
decision by the CPBN is reviewable.

Ms. Simpson argued that the 11t Applicant in its application for review did not address the
prejudice that would be suffered by the Namibian child if this bid is delayed and implored
the Review Panel to consider the prejudice that would be suffered by the Namibian child
ifthis bid is delayed. She further argued that sending the matter back to the CPBN to review
the matter encourage a delay in this matter.

The 6t Respondent, in its replying affidavit, contended that once a bid passes the first phase
of evaluation, which relates to mandatory documents under ITB 12, the CPBN was entitled
in terms of the bidding documents to make certain decisions even if such decisions may
deviate from certain discretionary requirements,

The 6™ and 7" Respondents argued that bidders who did not submit documents as required
in terms of Section 50 (2) of the Public Procurement Act were automatically disqualified
as these documents are mandatory. Ms. Simpson further argued that if no case has been

made out to prove that a conflict of interest arose with certain bidders having the same
accounting officer.

Regarding previous catering experience, the 6t and 7t Respondents argued that there was
1o requirement in this bid that a bidder’s trade/business must have a reference to catering
and neither that a bidder would be disqualified if such bidder did not have previous catering

experience, Ms. Simpson argued that company documents only indicate who you are and
not what you do.

20




3.6.1.

3.6.2.

3.6.3.

3.6.4.

3.6.5,

. Based on the above, the 6% apd 7% Respondents requested that the 11t Applicant’s

application for review be dismissed.

8™ Respondent - Stream Two Properties
9™ Respondent — Ndakalimwe Investments CC

reasonably or in compliance with relevant legislation and abuge of discretion, The 8% and
9™ Respondents contended that the 11 Applicant’s application for review did not address
the ground for review which they ought to have addressed in their application for review,

The 8" Respondent, in its replying affidavit, contended that the 11™ Applicant’s
application for review, was brought to the Review Panel purely to cry foul because its bid
was declared unsuccessfu] and is an attempt to avoid its non-compliance to the
requirements set out in the bidding documents,

The 8™ Respondent further argued that the CPBN rightfully in terms of Section 52 (5) of
the Public Procurement Act, corrected the man-day prices of the 8t Respondent, It argued
that arithmetical errorg are provided for in terms of the Public Procurement Act and may
thus be implemented by the CPBN, Ms, Janke therefore argued that the averment by the

The 8™ and 9" Respondents added that a bid must not only be awarded to the lowest
evaluated bid but a bidder must in addition to price, meet the qualification criteria specified

in the bidding documents, The gt and 9™ Respondents met the qualification criteria set out
in this bid,

The 8" Respondent in it affidavit stated that the relationship between it and jts accounting
officer does not in any way directly, indirectly or through any common third party put the
8™ Respondent in a position to have access to information about or influence on the bid of
another bidder, or influence the decision of the CPBN regarding the bidding process. The
accounting officer of the 9th Respondent is Mr. Sam Shipefi and thus have 3 different

21



3.6.6.

3.6.7.

3.7.

3.7.1.

3.7.2.

3.7.3.

3.7.4.

3.7.5.

3.7.6.

The 8™ and 9% Respondents argued that the 11% Applicant did not allege that the decision
of the CPBN was unlawful neither did jt not allege that that the procedure followed by the
CPBN to evaluate the bids were unlawfi],

the Applicants, In light of the above, the 8t and gth Respondents requested the Review
Panel to dismiss the 1 1t Applicant’s application for review,

10" Respondent — Sagj, Trading and Earthworlg CC

Mr., Mwandingi, on behalf of the 10t Respondent, informed the Review Pane] that they
agreed with the interpretation by the 3% Respondent regarding Section 55 of the Public
Procurement Act and Regulation 38, The 10t Respondent therefore argued that the
Applicants in thig matter should first haye sent this matter for reconsideration to the CPBN
before lodging their applications for review with the Review Panel. He therefore argued
that the applications for review are therefore improperly before the Review Panel.

Mr, Mwandingi further argued that the main purpose of the Public Procurement Act jg

Namibianization, The purpose of the new Public Procurement Act was to ensure that no
Namibian would be left out.

In its replying affidavit, the 10t Respondent like other Respondents argued that

arithmetical errors can be lawfully corrected and is provided for in Section 52 (4) of the
Public Procurement Act,

The 1ot Respondent in its affidavit further argued that it was the 1 ju Applicant’s
responsibility to ensure that it examined all instructions, forms, terms and specifications
set out in the bidding documents of this bid. Instructiong to bidders are there for 5 reason,
Further that non-compliance or materia] non-conformity with the bid requirements is fata]
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3.7.8.

3.8.

3.8.1.

4.1.

4.2.

4.2.1,

422

4.3

4.3.1

od Standing Certificate. As a general principle the Bid
Evaluation Committee could not condone g non-compliance with the bidding document.

In light of the above, the 10% Respondent requested that the application for review by the
11™ Applicant be dismissed by the Review Panel.

11" Respondent — Tuthikameni Pamwe Investment CC
The 11t Respondent did not file a replying affidavit in thig matter. At the hearing of this
matter, the Review Pape] afforded the 1ith Respondent an opportunity to make

representations to the Review Panel, The 11t Respondent however informed the Review
Panel that it stands by the views advanced by the CPBN during the course of the hearing,

INTERESTED PARTIES REPRESENTATIONS

13th Respondent - PDN Consortium Food Production (Pty) Ltd
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44 14" Respondent — M & H Trading Enterprises

5. FINDINGS OF THE REVIEW PANEL

on both procedural and substantive grounds.

5.2. Bid Validity

5.2.1. Section 49 (1) and Section 49 (2) of the Public Procurement Act reads as follows:

“(1) 4 bid remains valig Jor the period gs indicated in the bidding documents which may
not more than 180 days.

however, on or before 27 January 2021 requested bidders in writing to extend the bid
validity period for 5 further sixty-day period from 16 February 2021 10 17 April 2021.

5.2.3. The Review Panel was informed by the st Respondent that a number of bidders agreed to
the extension of the bid validity period.

5.3. Service of Review Applications in terms of Section 59 of the Public Procurement Act
and Regulation 42
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5.3.2.

5.3.3.

timeously as per Regulation 42 of the Regulations and that the method of service was not
done as per Section 57 of the Public Procurement Act.

Regulation 42 (1) reads as follows:

“4 supplier or bidder who wishes to lodge an application Jor review under Section 59 of

the Act must, within 7 days of receipt of the decision or action taken by a public entity,
apply to the Review Panel Jor review.”

Regulation 42 (3) reads as follows:

“The supplier or bidder must lodge the review application with the Review Panel and serve

copies of the review application on g public entity referved to in subregulation (1) and on
any other interested person,

Regulation 57 (2) and (3) reads as follows:

“(2) A notice, order or other document required to be served or delivered to any person

in terms of these regulations may be served-

(a) by delivering it personally to such person or the person’s duly authorised agent;

(b) where a postal address is &ive, by transmitting ir by facsimile to that address;

(c) where a facsimile number has been given, by lransmitting it by facsimile to that
address;

(d) by delivering it at the person’s place of residence or Place of employment or Place of
business to a person apparently 16 years of age or older and apparently residing or
employed there; or

(e) in the case of. a juristic person, at its local office or principle DPlace of business to q

director, secretary or any other person responsible Jor the management of the Juristic
person;

(3) Service may be proved-
(@) in any case, by an acknowledgment of service signed by the person to be Served;
(b) by written statement of the person who made the service, or

(c) service by registered post may be proved by q signed post-office receipt showing that
the letter

was send.”

The Review Panel found that an application for review by a bidder must be served on the
Review Panel within 7 days of receipt of the decision or action taken by a Public Entity.
The Board on or about 23 F ebruary 2021 informed the bidders of its decision to award this
bid to nine bidders listed therein in the form of a notice as contemplated in terms of Section
55 (4) of the Public Procurement Act. Aggrieved bidders therefore in terms of Regulation
42 (1) must have served such applications on the Review Pane] by 2 March 2021.
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534,

3.3.5,

5.3.6.

5.3.7.

54.
54.1,

5.4.2,

The Review Panel observed that 9 of the 11 Applicants served their applications for review
timeously. The 4t Applicant, being Camelot Investment Group (Pty) Ltd, and the 9th
Applicant, being Atlantic Catering Solutions (Pty) Ltd, served their applications for review
out of the required seven-day period, However, the Review Panel invited and joined all
parties to this bid as interested parties. At the Hearing, interested parties were in addition
afforded the opportunity to present their concerns and therefore even if applications for
review of the 4% and oth Applicants were out of time, such submissions were considered by
the Review Panel as submissions of interested parties,

proof of service on other bidders as contemplated in Regulation 57 (3). The Review Panel
Wwas provided with proof of service by the 5" to 8% Applicants and the 11" Applicant,

At the Hearing of this bid, the 3¢ Respondent argued that service may not be effected by
electronic mail, The Review Panel considered a Circular dated 1 September 2020 issued
by the Minister of Finance titled ‘General exemption to all public entities with regard to
the service of. documents as per regulation 57 of the Regulations to the Public Procurement
Act, 2015 in light of Covid-19." The Circular was sent to al accounting officers of public

The Review Panel found that it only needed one application for review to be meet all the

requirements set out in Regulations 42 (1), 42 (3) and 57 to proceed and hear a review in
terms of this bid. As narrated above, more than one application of review to this matter was
filed in accordance with Regulations 42 (1), 42 (3) and 57.

Social Security Commission’s Good Standing Certificate

It is common cause that the Bid Evaluation Committee for this bid disqualified numerous
bidders on the ground that their Socia] Security Commission’s Good Standing Certificates
were not valid. ITB 12.1 (h) (4) of the bidding document reads as follows:

“the following documentary evidence is required... ... .-




5.4.3.

5.4.4.

5.4.5.

5.4.6.

Commission’s Good Standing Certificate; secondly, that such certificate is valid and
thirdly that the Socia] Security Commission issued the said certificate, The 1% Respondent
did not argue that the Applicants were not in possession of Social Security Commission’s
Good Standing Certificates nor did the 1 Respondent argue that such certificates were not

issued by the Social Security Commission and therefore the Review Panel will only deal
with the issue of validity,

period. The Public Procurement Act, the Regulations nor the Social Security Act, 34 of
1994 or its accompanying Regulations define what constitutes a valid Social Security
Commission’s Good Standing Certificate. In the absence of statutory definition, the
ordinary dictionary meaning should be used. In The Concise Oxford Dictionary of Current
English (8t Edition), the definition of the word “valid” possesses meanings of “legally
acceptable” and “not having reached its expiry date™,

At the Hearing and in the affidavits of the Board, it became apparent that the Bid Evaluation
Committee interpreted “valig” o mean that the certificate has g limited period of validity,

In light of the above, the Review Panel found that the Board had materially misdirected
itself and/or acted procedurally and unreasonably when it disqualified bidders whose Social
Security Commission’s Good Standing Certificate was 30 days older than 7 September
2020. Atthe Hearing, the 15 Respondent argued that clarification was sought by one bidder
regarding the Social Security Commission’s Good Standing Certificate. The Review Panel
found that the clarification does not take the matter neither here nor there. The clarification
given by the 1% Respondent did not state that the Social Security Commission’s Good



54.7.

3.5

5.5.1.

3.5.2,

5.5.3.

The 1%t Respondent ought to have evaluated the bids of bidders whosge Social Security
Commission’s Good Standing Certificates are compliant to the requirements of Section 5 0
(2) of the Act being possession (having, owing or controlling), valid meaning “legally
acceptable” or “not having reached jtg expiry date” and issyed by the Social Security

i Entities incorporated in Namibiy with 100% equily owned by Namibian citizens
of which no Jess than 51% should be owned by previous Ly dis advantaged persons,
i, Company registration in Namibia, which may be evidenced by Certificates of

[ncorporation, Memorandym and Articles of Association, Part‘nersth Deed ege,
i, Reservation is 8iven to suppliers based and operating in the regions under the lot
(s) that they are bidding for.
iv, Organogram showing proof of Namibigns employed (roof of socigi Security
certificate and identity documents) Jor existing companies oy letter of intent 1o
employ Namibians iy the company for new companies,

@]
O
O
o

e}

Suppliers only based and nor operating in the regions under the lof (s) that they are
Bidding for; and



5.5.4,

5.5.5.

5.6.
5.6.1.

5.6.2.

bidding document, The evaluation done by the Bid Evaluation Committee on this aspect is ”
thus ultra vires to Section 52 (9) of the Act.

Section 29 of the Public Procurement Act provides that: ' !

"4 public entity may limit Dbarticipation in open advertised bidding proceedings-

(@) 1o the citizens of Namibia; or .
(b) entities incorporated in Namibia with no less than 5] percent equily that is owned by i

Namibian citizens of which no less than 30 percent is owned by previously
disadvantaged persons,

where such limitation is stated in the invitation for pre-qualification or bidding and is in \
accordance with the prescribed criteria.” |

ITB 3.1 (b) on page 35 of the bidding document is thus ultra vires to Section 29 of the :
Public Procurement Act in that it set a different bar for Namibian participation to that set

provided that 51% should be owned by previously disadvantaged persons however in the

actual evaluation the criteria scored on was that 30% should be previously disadvantaged fi
persons. ’

Storage Facility/Warehouse — Evaluation

ITB 3.1 (e) on page 35 of the bidding document stipulated that the supplier should provide
documentary evidence of storage facilities as per Standards for Storage Foodstuffs at

Warehouse(s) of the supplier. Annexure “A” of the bidding document further set out '
standards for storage of foodstuffs at warehouses of bidders, :

The Review Panel found that the Bid Evaluation Committee conducted a site inspection of

the warehouses of the bidders. The Bid Evaluation Committee scored the warehouse of the ’
bidders using the following criteria:

“Warehouse easily accessible Jrom the road storage facility/warehouse clean;
All interior surfaces without open joints, cracks or seams:;

Each room of warehouse efficient/effectively ventilated (windows available/functionality);
Hlumination effective (day light and artificial illumination);

Ablution and hand wash Jacilities availabie (soap, hand towel),

Cooling and freezer Jacility for perishable 8oods and provided:

Grounds free from cuts weeds and grass, litter and excreta of birds and animals-inside
and outside of the Jacility;

Ablution and handwashing facilities available for male and Jemale separately;

Ablution and handwashing facilities clean (presence of running water, litter);

Proof of warehouse ownership or lease agreement or letter of intent to lease;
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Warehouse location, size and Owners confact details on ownership document, lease/letter
of intent.”

The Review Pane] thus found that the Bid Evaluation Committee scored bidders on extra
criteria such as hand towels and soap not contained in Annexure “A”. Section 52 (9) of the

Public Procurement Act requires that every bid must be evaluated according to the criteria
and methodology set out in the bidding document,

5.6.3. The Review Panel further found that in the scoring matrix the Bid Evaluation Committee
only scored the bids on proof of ownership, letter of intent and lease agreement and did not
translate the scores of the sjte inspection to scoring matrix. The Review Panel in the scoring

5.6.4. The Review Panel further noted that in the final evaluation the Bid Evaluation Committee

5.7.  Evaluation Method used by the Bid Evaluation Comumittee:
5.7.1. Section 52 (9) of the Public Procurement Act provides that:

“Every bid is evaluated according to the criterig and methodology set out in the bidding
documents and the evaluated cost of each bid iy compared with the evaluated cost of other
bids to determine the mogy economically advantageous bid, *

out in the bidding document and secondly each bid is compared with the evaluated cost of
other bids to determine which is the most economically advantageous bid.

5.7.2. Having studied the evaluation sheets of the Bid Evaluation Committee, the Review Panel

H
found that evaluation of this bid was not done in accordance with the criteria and
methodology set out in the bidding document as described further below.

5.7.3. Firstly, the bids were evaluated on criteria not et out in the bidding docyment, As stated
above, the bids who had women and youth participation in the anagement of the company
scored higher when this was not a criterion set out in the bidding document,

5.7.4. Secondly, the methodology used to evaluate the bid was not set out in the bidding

“Phase one - 0%
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5.75.

5.7.6.

5.7.7.

5.8.

5.8.1.

5.8.2.

Phase two - 35%

Phase three (3.1) - 25%

Phase three (3.2) - 40%

—_—
Total Score weights - 100%”

example is on page 33 of the bidding document which states required documents is “80%
Survey Schedules or school hostels in regions tendered for”, When evaluating, the Bid
Evaluation Committee scored bids who provided the 80% survey schedules 8 out of 15

points whilst the requirement in the ITB was 80% survey schedules. Such bidders ought to
have obtained full marks,

the scoring matrix, the guidelines on the evaluation and the site inspection scoring sheet do
not correlate with each other.

Arithmetica] Errors

Section 52 (5) of the Public Procurement Act provides that:

“Where a bid discloses an arithmetical error, the Bogrd or public entity concerned muyst
correct the error and notify the bidder.




5.8.3.

5.9.
5.9.1.

5.9.2.

5.10.
5.10.1.

5.10.2.

5.10.3.

5.10.4.

notified as per Section 52 (5) of the Act, The representatives of the Bid Evaluation
Committee explained at the hearing of this matter that they calculated the totals of the meny
prices of the bids. The total prices of the menus were in certain instances not calculated
correctly. The Bid Evaluation Committee corrected the calculations of the menus’ tota]s,

therefore found that the method applied to correct the arithmetical errors was correctly
done so by the Bid Evaluation Committee,

Conflict of Interest

The 11™ Applicant informed the Review Panel that four of the nine successful bidders had

the same accounting officer, In addition, this accounting officer is the owner of one of the
successful bidders.

The Review Panel found that there is no direct conflict in having the same registering
accounting officer. The Review Panel found that the 11t Applicant could not prove that
the said accounting officer has direct interest in the other bidders’ companies. Further,
being an accounting officer of a company does not equate or translate into direct
shareholding in a company and therefore a conflict could not be proven,

Bidders Specific Findings

Certain Applicants notified the Review Panel that they did submit the documents which
the CPBN alleges that they did not submit in their bidding documents. The Review Panel
perused the bidding documents are made the findings below.

Having perused the bidding document of the 1** Applicant, the Review Panel found that
the 1% Applicant did submit letters of intent for the supply or soutcing of fresh produce,
meat and other products from local producers or suppliers north of the cordon fence,

Having perused the bidding document of the 2™ Applicant, the Review Panel found that
the 2"¢ Respondent submitted an original Social Security Commission’s Good Standing
Certificate. The Review Pane] found that the 27¢ Applicant did not submit letters of intent
for the supply or sourcing of fresh produce, meat and other products from local producers
or suppliers north of the cordon fence. The Review Panel found that the 2" Applicant did

submit the requested documents relating to the prove Namibianization in terms of Section
29 of the Public Procurement Act,

Having perused the bidding document of the 9% Applicant, the Review Panel found that
the 9" Applicant did submit the necessary documentation to prove Namibjanization as per

Section 29 of the Public Procurement Act but did not submit the conflict of interest
declaration.
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5.10.5. Having perused the bidding document of the 10" Applicant, the Review Panel found that
the 9% Applicant submitted an Organisational structure byt djd 1ot provide for a dietician
as required in the bidding document.

5.10.6. Having perused the bidding document of the 7th Applicant, the Review Panel found that it
did not submit the conflict of interest declaration, The 7t Applicant did submit an
Organisational structyre but the structyre did not include the positions required in the ITB.

DECISIONS OF THE REVIEW PANEL,
In the result, the Review Panel makes the following order;

L. That the 15t Respondent’s Notice of Selection for the Award in respect of bid number
G/ONB/CPBN-1/2020 for Procurement of Supply Foodstuffs to Government Schoo}
Hostels, and/or any decision or action incidenta] thereto not in compliance with this
Act, are set aside in whole,

2. That this matter (bid) is referred back to the 1% Respondent for reconsideration with
specific instructions, in terms of Section 60 (c) of the Public Procurement Act, 2015.

The specific instructions are g5 follows:

2.1 That the 1st Respondent re-evaluate the bids that contained Social Security
Commission’s Good Standing Certificates issued in respect of this bid,

2.2 That the 1% Respondent re-evaluate the bids on other all other aspects that are
highlighted in thig Orderi.e. Namibianisation, Storage Facility/ Warehouse, et al,

2.3 That the Te-evaluation of the bids be done strictly in accordance with the Criteria
and methodology set oyt in the Instructions to Bidders to the extent that they are
consistent with the provisions of the Jaw.

2.4 That the re-evaluation herein is limited to bidders that have agreed in writing to the

bidders.
W~ f Pugﬁc Procurameng
oo | N CView Panet
- e CL Chairperson
%
BROWNY MUTRIFA

CHAIRPERSON: REVIEW PANEL (i.r.o. thig matter)
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REPUBLIC OF NAMIBIA
MINISTRY OF FINAN CE

PUBLIC PROCUREMENT REVIEW PANEL

Tel. : (00 264 61) 209 2391 Head Office,
Fax : (00 264 61) 236454
Telex: 908-3369

Moltke Street,
Private Bag 13295,

Windhoek
Enquiries: K. Kashonga

IN THE PUBLIC PROCUREMENT REVIEW

HELD ON 25 MARCH 2021
IN THE MATTER BETWEEN
VIRTUA TECHNOLOGIES (PTY) LTD APPLICANT
AND
MINISTRY OF ENVIRONMENT, FORESTRY AND TOURISM 1% RESPONDENT
PROFILE TECHNOLOGIES PTY LTD 2" RESPONDENT

TACTICAL SOLUTION NAMIBIA (Css) 3" RESPONDENT




IN AREVIEW APPLICATION MADE IN TERMS OF SECTION 59 OF THE PUBLIC
PROCUREMENT ACT, ACT 15 OF 2015

BID NoO: W/RB/18-01/20-21 REPAIR AND INSTALLATION OF SYSTEM AND
SURVEILANCE CAMERA CON TROL SYSTEM SERVICES.

Present: Dr. Petrina Johannes (Chairperson) Dr. Rainer Trede and Hellen
Amupolo concurring. Michael Gaweseb and Selma- Penng Utonih
dissenting,

Heard; 25 March 2021

Decided: 25 March 2021

REVIEW PANEL ORDER

Having heard Ms, Emilia Nehale for the Applicant, Mr. Teofilus Nghitila for the 1t
Respondent, as well as other Joined interested parties, respectively, and subsequently having
read the application for review in terms of Section 59( 1) of the Procurement Act (15 of 201 5
read with Regulation 42 of the Public Procurement Act. (15 0f 2015) and other documents filed
of record, the Review Panel observed the following:

L That the 1% Respondent acted contrary to Regulation 7(2) when it failed 1o commence
with the process of examination and evaluation of bids in accordance with Section 52
of the Act within Jive (5) days afier the opening of bids;

2. Further that the 1= Respondent acteq conirary to Regulation 42 (4) when it fails to submit
a Replying Affidavit 1o the allegations made by a bidder, withiy five days upon being served
with the copies of review application;

3. Thatthe ] Respondent acted contrary to Section 32(9) of the Public Procurement Act

Act 15 of 2015 (hereingfier referred to as the Public Procuremeny Act) when it used an
evaluation criteria ang methodology that was not set out in the bidding document
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IN THE REVIEW PANEL

HELD ON 2 NOVEMBER 2017
LEX TECHNOLOGIES (PTY)LTD : . APPELLANT
AND
CENTRAL PROCUREMENT BOARD OF NAMIBIA - RESPONDENT
ROADS AUTHQRITY _ ' RESPONDENT
ORDER

Having heard the Parties, on the 2nd November 2017 at the Ministry of Finance Head Office
building, Moltke Street, the Review Panel made the following order-

[11  The Applicant’s review application is dismissed ag the Central Procurement Board has not

[2] The decision to endorse the evaluation committee initially appointed by the Roads

[3]  The evaluation report by persons not appointed after consultation with the Central
Procurement Board is set aside,




REPUBLIC OF NAMIBIA
W PANEL

REVIE
e BEVIEW]

Tel. : (00 264 613 2099111
Fax : (00 264 61} 236454
- Telex: 908-3369

—— . —
10 John Meinert Stree.

Fiscus Building
Private Bag 13295

Windhoek
Enquiries: M, Jonga

&8 Becember 2017

The Chief Executive Officer
Namibia Training Authority
P O Box 70407

. Khomasdaj
Windhoek

By Hand Delivery
Dear Mr, Beukes,

RE: APPLICATION FOR DEBARMENT AND  suspENsion N TERMS OF
SECTION 68 OF THE PUBLIC PROCUREMENT ACT, ACT i50OF 2015: MULT}
cC

Attached hereio please fing the decision of the Revisw Panei in relation to the Capticned
matter,

Yours sincerely,

A
-~ m
S e

—
FILLEMON wiSE IMMANUEL (MR)
CHAIRPERSON: REVIEW PANEL {({RO OF THis MATTER)
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REPUBLIC OF NAMIBIA

PUBLIC PROCUREMENT REVIEW PANEL

Tel. : (00 264 61) 2099111
Fax: (00 264 61) 236454
'I"galex: 908-3369

10 John Meinert Street
Fiscus Building
Private Bag 13295
Windhoek

., Enquiries: M. Jonga

IN THE REVIEW PANEL
HELD ON 08 FEBRUARY 2018
IN THE MATTER BETWEEN:
OMATANDO CONSTRUCTION COMPANY APPLICANT
AND
KAMANJAB VILLAGE COUNCIL | RESPONDENT




Tel. : (00 264 61) 209 2445 Head Office,
Fax : (00 264 61) 236454 Moltke Street,

Telex: 908-3369

Private Bag 13295,
Windhoek

Enquiries: K. Kashonga

IN THE PUBLIC PRCOUREMENT REVIEW

HELD ON 13 MAY 2029
IN THE MATTER BETWEEN

BRANDHUT CONSULTANCY cC APPLICANT

AND

AIR NAMIBIA 1 RESPONDENT
PARAGON IN VESTMENT 2" RESPONDENT
TIME INVESTMENT NAMIBIA 3" RESPONDEN T
NEW PAGE GRAPHIC DESIGN AND PRINTING 4" RESPONDENT

Coram: Petrina Johannes (Chairperson), with Browny Mutrifa, Rainer Trede,
Michael Gaweseb and Hellen Amupole

Heard: 13 May 2020
Decided: 13 May 2020




REPUBLIC OF NAMIBIA
MINISTRY OF FINANCE

PUBLIC PROCUREMENT REVIEW PANET,

T
Tel. : (00 264 61) 209 9016 Head Office,

Fax: (00 264 61) 236454 “ Moltke Street,
Telex: 908-3369 Private Bag 13295,
Windhosk

Enquiries: M.R. Jonga

IN THE PUBLIC PROCUREMENT REVIEW
HELD ON 10 AUGUST 2020

IN THE MATTER BETWEEN

NAMIBIA PROTECTION SERVICES APPLICANT

AND
THE CENTRAT, PROCUREMENT BOARD OF NAMIBIA st RESPONDENT
The University of Science and Technology (NUST) . 2" RESPONDENT
PIS SECURITY SERVICES cc o 3" RESPONDENT
AND 19 OTHERS - 4th- 196 RESP@NDENTS
1
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