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_ AND
OMUTHIYA TOWN CoUNeyy, RESPONDENT




1. Background

Procurement Reference Number: W/ONB/OMU—OI/ZOl 8/19.

1.2 Omuthiya Town Council concluded the brocurement process and notified bidders in
terms of Regulation 38 (1) of their intention to award the contract to The Kongom Group
on 31 July 2018. The Standstill period ran from 31 July 2018 t0 07 August 2018. The
applicant in thejr letter dated 02 August 2018 to the Tespondent objected to the intended
award, citing that thejr bid was substantially Iesponsive in terms of pricing and technical

competence compared to that of the Successful bidder,

-



134 Failyre by the successful bidder to provide concrete evidence of possessing a wireman’s

license which is mandatory in terms of Northern Namibia Regional Electricity Distributor
requirements. (N ORED).

2. PROCESSES FOLLOWED Iy CONSIDERATION AND DETERMINATION
OF THE APPLICATION FOR REVIEW FILLED BY THE APPLICANT:

The Panel in adjudicating this matter had to address points in Limine rajsed by the respondent’s

lawyer representing Omuthiya Town Council, The points were a3 follows:

2.1 None bayment of the application fee of N$ 5 000.00 by the applicant as provided for in termg
of Regulation 42 (2) (b) of the Public Procurement Regulations.

2.2 Failure by the applicant to lodge an application within 7 days of being notified of decision or

action taken by a Public Entity, as the applicant conceded 1o the fact that they became aware
of the award to the Kongom group on 31 July 2018, yet the application for Review was

3. ADJUDICATION OF THE MATTER

The Review Pane] in adjudicating over this matter, noted that preliminary matters raised/ Points
in Limine had to be addressed first before attending to the merits of the case. The points raised
were addressed as follows:

3.1. The Review Panel in dealing with points in Limine, was satisfied that the amount of N$ 5 000,
00 was paid and proof thereof submitted,

as follows:



The Panel noted that while there js no legislation compelling joining the Successful bidder to the

proceedings, the aboye quoted provision required the applicant to serve copies of their application

bartem rule,

The Review Pane] having found the Non-compliance to be of material effect, noted that violation
of Regulation 47 (3) of the Public Procurement Act 15 of 2015 was detrimental, in that the

materiality of this violation precedes consideration of the merits of the cage, Having establisheq

successful bidder, The Panel therefore dismissed the application in terms of Section 60 (a) of the
Public Procurement Act 15 of 2015,

ORDER;
Having considereq all factual records developed and submitted by both appellant and respondent,
together with the affidavits as wel] a5 oral representation by both parties and all other incidenta]

records pertaining to the bid Process in questing having further considered the case in totality in

terms of Section 60 (8) to dismiss the applicafit®:
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